UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: CHAPTER 13 CASE

Roger Phillip Lindquist
SSN XXX-XX-0973
Anne Marie Lindquist
SSN XXX-XX-4852
CASE NO. 03-41474 RJK
Debtor.

NOTICE OF HEARING AND MOTION FOR RELIEF FROM STAY

TO: Debtor and other entities specified in Local Rule 9013-3(a).

1. Select Portfolio Servicing, Inc. f/k/a Fairbanks Capital Corporation (hereinafter "Secured
Creditor"), by its undersigned attorney moves the Court for the relief requested below and gives notice of
hearing herewith.

2. The Court will hold a hearing on this motion on November 4, 2004, at 2:00 p.m., or as soon
thereafter as counsel can be heard, before the Honorable Robert J. Kressel in Courtroom 8 West of the
above entitled Court located at U.S. Courthouse, 300 South 4" Street, Minneapolis, Minnesota.

3. Any response to this motion must filed and delivered not later than November 1, 2004, which
is three days before the time set for the hearing (excluding Saturdays, Sundays and holidays), or served and
filed by mail not later than October 26, 2004, which is seven days before the time set for the hearing
(excluding Saturdays, Sundays and holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS
TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4. This Court has jurisdiction over this motion pursuant to 28 U.S.C. 88 157 and 1334, Federal
Rule of Bankruptcy Procedure 5005 and Local Rule 1070-1. This proceeding is a core proceeding. The
petition commencing this case was filed on February 28, 2003. The case is now pending in this Court.

5. This motion arises under 11 U.S.C. § 362 and Federal Rule of Bankruptcy Procedure 4001.



This motion is filed under Federal Rule of Bankruptcy Procedure 9014 and Local Rules 9013-1 - 9019-1.
Movant requests rdief from the automatic stay with respect to property subject to a lien. Movant requests
said relief be effective immediately notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3).

6. Debtor is indebted to Secured Creditor in the original principal amount of $65,000.00, as
evidenced by that certain Promissory Note dated March 10, 1998, a copy of which is attached hereto as
Exhibit "A", together with interest thereon.

7. Debtor's indebtedness is secured by a mortgage on rea estate in which Debtor has an
interest as evidenced by that certain mortgage deed dated March 10, 1998, executed by Roger Phillip
Lindquist and Anne M. Lindquist, husband and wife, as joint tenants, a copy of which is attached hereto as
Exhibit "B". The name and address of the original creditor is contained in the attached Exhibit "B". The
property is located in Hennepin County, Minnesota and is legally described as follows to-wit:

Lot 2, Block 2, Shari Ann Addition.

Secured Creditor is how the holder of said mortgage and is entitled to enforce the terms thereof.

8. At dl times material, Debtor was in default of the payments and performance of obligations
to Secured Creditor.
9. Pursuant to 11 U.S.C. § 362(g) the burden is on Debtor to prove absence of cause and/or

adequate protection. This secured creditor's interest in the property is not adequately protected where, as
of October 13, 2004, Debtor is delinquent in the making of post-petition monthly payments as required for the
months of July, 2004 through October, 2004, inclusive, in the amount of $781.95 each; accruing late charges
and attorneys fees and costs of $700.00. Debtor has failed to make any offer of adequate protection.

10. Secured Creditor desires to protect its interest in the aforementioned property and requests
the Court to vacate the stay of actions and allow foreclosure pursuant to Minnesota law.

11. Secured Creditor has incurred and will incur legal fees and costs to protect and enforce its

rights in the subject property.



WHEREFORE, Secured Creditor, by its undersigned attorney, moves the Court for an order for

judgment that the automatic stay provided by 11 U.S.C. § 362(a) be modified so to permit the movant to

commence mortgage foreclosure proceedings under Minnesota law and for such other relief as may be just

and equitable.
Dated this__13th day of _ October , 2004.

WILFORD & GESKE

By /el James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currdll Blvd., Suite 300
Woodbury, MN 55125
651-209-3300
Attorney Reg. No. 14969X

THIS COMMUNICATION IS FROM A DEBT COLLECTOR ATTEMPTING TO

COLLECT A DEBT. ANY INFORMATION OBTAINED WILL BE USED FOR THAT
PURPOSE.
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FIXED RATE NOTE
MARCH 10 19 98 ORANGE , Califarla
a Sate
4309 SHARI ANN LANE NORTH BROOKLYN PARK H?NNESOU. Fad43

1. BORROWER'S PROMISE TO PAY w - a4
’ In relurn for & loan that [ kave received, | promise to pay U5, S 55,000.00 Da.te FUI'IdBd i
Uhls amount will be ealled "principal”), plus inferuat, 10 the order of the loneler. The Lemder is

METROPOLITAN FINANCIAL, INC., A NEVADA CORPORATION

- ) understand (hat the lender may trangler (this Noie.
5 T}u.- Lendar of anyume wha takes this Mate by tranafer and wha is enttdel to recsjve paymenis under chis Mot will be called the = Note 1lglder.”

Interest will be charged on unpald principal wag! dw [l Amount of principal has leen pald.
!r:'ill pay Intens) at a yearly rmie of "}3 L9900
& [nteresl @18 required by this Seeden 2 i the rate [ will y both before ond after any default described fn Seston &(8) af this oo,
3. PAYMENTS o '

(A) Tim: and Place of Payownis

I will pay principal and intereat by making ents every month.

1 will muke my munthly paymenizon the ﬁﬂl day of each month beginning on  APRIL 13, 1998 - 1wl muke these
pdymenia every menth uptil | have pald all of the principal and interest and an oai cha dimcribed Lelow, that T may owe under thit Note,
:Uly Ir:'mnﬂ'lrlgf paymenly wlllbre ITPFHE’ w imemtllz l.::r'ore I'nm‘phl. on MARCH =§, 5'0?3 . T2till gwe amounts unde thia Note,

will pay thige smaunt in full an that dale, whic el the & n;unlr Ic.”

hAuﬂl Elkﬂ my gfglglg paytentt 4l Lig’ 0 W. rlb GdngDD AVE, SUITE 211 '

0 G , CA or ala different place Il required by the Nore Helder.

(B) Ameunt of Mogthly Faymencs
My month] nt will be in the amount af US55 781 .95
4. BORROWER'S RIGHT TO PREPAY

Uhave ihe right to make prymeis of prireipa) at any ume befere Lhey are duc, A payment of principal only it known a5 “prepaymbni™. When |
makg a prepuymicnt, 1 will wll the Note Holder in writing that | am deing sa.

[ may make a fyl) prepayment of partial prapayments without paying any prepayment charge. The Note Eloldar will uxe all of my pripayments to
n:duc: the amaunt &f principal that 1 awe under this Nete. If I make a panial petpayment, thers will be no changes in the due date or m the amsun
of my munthly ent unless the Nowe Holder agrees in wrdng to those changes,
5.%AN m(ﬁs

1l & taw, which appliet Lo this loan and which e&ts maximum Iean charges, is finully trearpretsd o that the interest ur other loan charges eollecied
ar 1o be collected in conneeton wirh thia loan excesd the permitied limics, then [0 any such 1oan charge shall be reduted by Lhe ampans neeessary
1 reduce the churge 10 the permioed limit; and i) any sums Blready eollecied frém me which exceeded permiieed limils will bg rofunded o me.
Tho Note Hulder may choose o make this refund by eeducing the principal T owe under thia Nore er by making a direer puyment to me. If a refund

reduces prinipal, the reduction will be woated 35 3 partial prepayment.
6. BORROWER'S FAILURE T0 PAY AS Ho0
(A Lair Charpe for Overdur Paymens
! the Nowe Holder has net received the full smeunt of any of my montily paymena by thewnd of XX 10 ciendac days aler the dacu
i is due, I will pay 3 |ore charpe 1o the anellﬂd . The amount of (he charge will be % ol my overdudpayment, bur not lets ihan
Us%y t:lz and nol more than 1U.5.5 ﬁﬂ + | will pay thia late charge prompily bur anty ence on each lae paynignt.
[i:)] 1t

¥ 1 de nci pay the full smount of each monthly puyment on the dare It (s dug, | will be in difuult.

(C) Nowles af' Defaylt

U1 &m in defauly, the Note lolder may send me u written notice Lelling me that if ] da nol pay the ovecdus ameount by 2 cerain diia, the Note Holder
may require me w pay immediacely the full smount of prineipal which hay not been pald and all the intersst thal [ cwe on that smaunt. That date mus
be at Ieast 30 days witer the date on which the natiee i defivered or malled to me.,

(D) No Walvey By Nate Holder

Even if, a1 @ ume when [ am in defaull, the Note Holder dow not requlrc me 1o pay immediately in full ax deseribed atowy, the Noge (older will
Sl have the right 1o do 5o 1 ) am in default a¢ 3 later deme.

(E} Paymepy of Now Holdes's Conty apd

I the Neae lalder has required me 1o pay immedlataly in full 8 deteribed above, the Note Halier will have the right w2 be paid back by me for
Al of t5 cosus and expentst in enforcing this Nete to the exten) not prohilited by applicable law, Those expentes include, far example, reaonable
ALTeYT Fees.
7. GIVING OF NOTICES

Unless applieable law requires o dilfarent methed, any notee that must be givan 1a me urder this Note will be given by delivering it ar by mailing
it Liy firat class mail i i At the Propary Addreas sbove or ) a diiferont address if [ give the Nota Holder i notice of my different addreis,

Any nede: that mut be given to the Note Helder undar this Nore will be given by malllng It by fime clast mait 1o the Note Helder at the addres
siwred ln Seetion (AY gbove or ar a differsne addresy if | am 1*‘l'wm a nolice of that different addres.
8. UBLIGATIONS OF PERSONS UNDER THIS NOTE

If more than one person shgnd this Note, cach person ks fully and personally obligared v keep all of the promizes made in thia Noie |acluding te
Promise to pay Lhe full amount ewed. Aoy person whe isa quaranigr, Fureey, or endarier of thiy Nole (i alia obligaied to do these thikgs.  Any
peraon wha takes aver thise gbligations, Inluding the obligations of 2 gusranior, surety or endorser of this Note, i3 al6e cbligated te kiep alf the
promises made 14 this Note. The Nete Holdey may enforee I rights under this Rofe sgainst each person Indlvidually ar against all of it together.
This mzﬂsvléﬁmy one of ut may b cequired 1o pay afl of the amounts ewed ukder this Nale.

| and uny ather person who has obligstions under this Nate waive Lhe rights of presentmend and notkee of dishonor, “Pressnoment means the
right ia require the New Halder 1o demand payment &f amounts duse. "Wotice of dishonor meant it right te require the Nove [older to give notice
to othes prrcou that amgunts due have nat been paid, .
10. THIS NOTE SECURED BY A DEED OF TRUST

In mddirlon to the protections given (o the Nole Heldar under this Nete, 3 Deed of Trut, dated the same day ag thiz Nute, prolecls Lhd Nare Holder
frum possible loawes which might result if T do not keep the: promise which 1 make In this Nate. That Dved of Trust desceibes how and ander what
conditlons ) My be required 1o make immadiare payment in full of All Amounts that 1 ows under thir Naote,

Some of thewr conditions are deteribed g5 (ollows:
T Transfer of chet Pryerty or u Benefiels! Littvest La Borrewer, I all or any pan of the Property or any inceceat in it ix sold or mransferred
{or if u beneficiyl Intareat i Borrower {5 sold of tansferred and Borroswer ia not a nateral person) withoul Lepder's prisr writtén conseal,

Laadéd may, avis opien, requlne immediate paymen in full of ull sume secured by this Deed af Trugt, However, this optinn shell nor be
exercised by Lender if prohibleed by federal law az of the date of this Deed of Truat,

I Lender excrelsed this option, Lender shall give Borrower notice of agealeradon, The ;== - -=% messZ Ly o i finea long thun_
2 day; from the date the notica Lr delivered or malled within which Bomower must pay all 5t
fails 10 pay tvese wums priar 16 the expirlian of this period, Lender may invoke any rem

el
notice pF denand on Borrgwer, "l" l, , " " l’ ,l,, , l"
Tes0ps  T1000147TRA 4mo=:-'§"1‘i.'u'ﬁ‘3|-
Vi - (Seal)
_%’ it PHIL%P?I“N“%D 5 w-/

MULTISTAYE FIXED RATE NOTE - singlz Famlly - FNMA/FHLKC UNIFORM TNSTRUMENT
™ e ¥ ot |

-~

Dorroser

EXHIBIT-H'—-—-

ANNE M. LINDQUIST
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RECORDING AEQUEBTED BY “ - g
METROPOLITAN FINANCIAL, INC,

ANMD WHEM RECORDED MAIL TO

FL B
'

LOAN # 57861

-

15

-

Hame ’_EMPIRE FUNDING CORPORATION _|'
med 9737 GREAT HILLS TRAIL "I
w7

S% | AUSTIN, TX 78759 | esoss 1000147754 scoorrzioanaage
m .
BPACE ABOVYE THIB LINE FOR RECORDER"S U8E—
MORTGAGE
THIS MORTGAGE is made this 10th dayof  MARCH , 1998 . between the Mongagor,
ROGER PHILLIP LINDQUIST AND ANNE M. LINOQUIST, HUSBAND AND WIFE, AS JOINT
TENANTS

(herein "Borrower”), and the Mortgagee,
METROPOLITAN FINANCIAL, INC.

, b corporation organized and
existing under the laws of THE STATE OF NEVADA whose address
1820 W. ORANGEWOOD AVE, SUITE 211, ORANGE . CA 92668 (herein "Lender).
WHEREAS, Borrower is {ndebred to Lender in the principal sumof U.5.8  65,000.00 , which
indebtedness is evidenced by Borrower's note dated  MARCH 10, 1998 and extensions and renewals

thereof (herein “Note"), providing for monthly installments of principal and interest, with the balance ofindebtedness, if not sconer
paid, due and payableon MARCH 13, 2023 :

TO SECURE to Lender the repayment of the [ndebtedness evidenced by the Note, with interest theran; the payment of all other
sums, with interest thereon, advanced in accordance herewith to protect the security of this Morigags; and the performance of the
covenants and agreements of Borrower hereln contained, Borrower does hereby mortgage, grant and coriveys to Lender the follawing
deseribed property located in the Countyof  HENNEPIN , State of Minnesota:

LOT 2, BLOCK 2, SHARI ANN ADDITION,

4309 SHARI ANN LANE NORTH

BROOKLYN PARK 55443

which has the address of
rSreel)
sMinnesaota ("Property Address”);
1Giry Tip Cade)

TOGRETHER with all the lmprovements now or hereafter erected on the property, and all easements, appurtenances, and
fxtures now or hereafter a part of the property. All replacements and additdons shall also be coversd by this Security Instrument.
All of the foregoing is referred to in this Sectirity [nstrument as the *Propetty”.

MNINNESOTA  -5ecoND MORTGAGE. L/B0-FRMA/FHLMG UNIFORM INSTRUMENT EXM Emﬂ' —E—

PACE1cf5 Foim 3824 10
Printwd on Laser by Dt..nmmu' Husna Par, CA O0EZ1 S (T8 42121 HP




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: CHAPTER 13 CASE

Roger Phillip Lindquist
SSN XXX-XX-0973
Anne Marie Lindquist
SSN XXX-XX-4852
CASE NO. 03-41474 RJK
Debtor.

MEMORANDUM IN SUPPORT OF
MOTION FOR RELIEF FROM STAY

ARGUMENT
l. CAUSE EXISTS FOR THE GRANTING OF RELIEF FROM THE AUTOMATIC STAY
PURSUANT TO 11 U.S.C. § 362(d)(1) WHERE THE INTEREST OF THIS SECURED CREDITOR IS
NOT ADEQUATELY PROTECTED.

Pursuant to 11 U.S.C. § 362(g) the burden is on Debtor to prove absence of cause and/or adeguate
protection. Secured Creditor's interest in the property is not adequately protected where:

1 As of October 13, 2004, Debtor is delinquent for post-petition monthly payments as required
for the months of July, 2004 through October, 2004, in the amount of $781.95 each; accruing late charges and
attorneys fees and costs of $700.00.

2. Debtor has failed to make any offer of adequate protection.

The property is aso subject to another mortgage in favor of Wdls Fargo Mortgage in excess of
$79,018.06.

Furthermore, Debtor has failed to meet its contractual obligations to make payments as they become
due after the filing of the bankruptcy petition, which failure constitutes "cause” entitling the Secured Creditor

to rdief from the automatic stay under 11 U.S.C. 8 362(d)(1). A continued failure by Debtor to maintain

regular payments to Secured Creditor is sufficient cause to entitte Secured Creditor to relief from the



automatic stay. Seelnre Taylor, 151 B.R. 646 (E.D.N.Y., 1993) and In re Davis, 64 B.R. 358 (Bkrtcy.

S.D.N.Y., 1986).
CONCLUSION
Secured Creditor is entitled to relief from the automatic stay pursuant to 11 U.S.C. 8 362(d)(1) for
cause, and where its interest in the secured property is not adequately protected.
Secured Creditor respectfully requests an order of this Court modifying the automatic stay consistent
with the attached proposed Order.
Dated this _13th day of _October , 2004.

WILFORD & GESKE

By /el James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currdl Blvd., Suite 300
Woodbury, MN 55125
651-209-3300
Attorney Reg. No. 14969X
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UNITED STATES BANKRUFTCY COURT
DISTRICT OF MINNESOTA

In Re: CHAPTER 13 CASE

CASE NO. 03-41474 RIK
Roger Phillip Lindequist
B8N X200-XX-0973
Anne Marie Lindquist
SSN XXX-XX-4852 AFFIDAVIT OF
DANA ALLEN

Debtor,

Dana Allen, being first duly swom on oarth, deposes and states:

I, That she is the Bankmuptey Specialist of Select Portfolio Servicing, Tne.

2. Select Portfolio Servicing, Inc. £/k/a Fairbanks Capital Carporation, is now the holder of a mentgage on real
praperty in which the debtor has an interest. The debtor's indebtedness is evidenced by that certain mortgage deed dated
March 10, 1998, axecuted by Roger Phillip Lindquist and Anne M. Lindquist, husband end wife, as joint tenanes. The

property is located in Heanepin County, Minnesota and is legally described as follows, w-wik:

Lot 2, Block 2, Shar Ann Addition,

3. That she has reviewed he account reconds relating o the Lindquis's morntgage loan, account no,
4000172140,

4, That as of October 4, 2004, the following amounts were owing on thig account:
Unpaid Principal: $61,419.91
Interear through October 4, 2004 2,3534.20
Attomney's Fees: 700.00
Late Charges: 36.54
Non=Escrow Advanges: 100.01
Onher Fees: 30.04
Escrow Balance (-): (0.06)
Suspense Balanes (-): (18.05)

TOTAL: 564,622.59
5. That the mertgage loan is delinquent for post-petition monthly mortgage payments for the maonths of July,

2004 through Oetober, 2004 in the amountof 781.95 each.

6. This affidavit is given in support of the motion of Select Portfolio Servicing, Inc. fl/a Fairbanks Capiral
Corporation for relief from the automatic stay.

SELECT PORTFOQLIO SERVICING, INC. -

1ts Bankruptey Specialist

NOTARY PUBLIC
AMY A. HOGGAN

3815 50. WestTempla
Satt Lake Gity. Utah 84165
Commission Expires i
Fabruary 26, 2005
STATE OF UTAH

Bubscribed and swomn to before me
this 9 “yday of 2004,

No% Eblic




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Roger Phillip Lindquist
SSN XXX-XX-0973
Anne Marie Lindquist
SSN XXX-XX-4852
CASE NO. 03-41474 RJK

Debtor. UNSWORN DECLARATION
FOR PROOF OF SERVICE

Diana Waletzko, employed by Wilford & Geske, attorneys licensed to practice law in this Court, with
office address at 7650 Currell Blvd., Suite 300, Woodbury, Minnesota, declares that on October 13, 2004, |
served the annexed Notice of Hearing and Motion for Relief from Stay, Memorandum in Support of Motion
for Relief, Affidavit of Dana Allen, and proposed Order to each person referenced below, a copy thereof by
enclosing the same in an envelope with first class mail postage prepaid and depositing the same in the post
office at Woodbury, Minnesota addressed to each of them as follows:

Roger P. Lindquist Jasmine Z. Keller
Anne M. Lindquist 12 South 6" Street, Suite 310
4309 Shari Ann Lane Minneapolis, MN 55402
Brooklyn Park, MN 55443

U.S. Trustee
LedieL. Kimes 1015 U.S. Courthouse
7714 Brooklyn Blvd., Suite 102 300 South 4" Street
Brooklyn Center, MN 55443 Minneapolis, MN 55415

And | declare, under penalty of perjury, that the foregoing is true and correct.

Dated this_13th day of _ October , 2004.

/el Diana Waletzko
Diana Waletzko




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Roger Phillip Lindquist
SSN XXX-XX-0973
Anne Marie Lindquist
SSN XXX-XX-4852 CASE NO. 03-41474 RJK

Debtor. ORDER

The above entitled matter came on for hearing upon motion of Select Portfolio Servicing, Inc. f/k/a
Fairbanks Capital Corporation (hereinafter "Secured Creditor"), pursuant to 11 U.S.C. § 362 on November
4, 2004, at U.S. Courthouse, 300 South 4" Street, Minneapolis, Minnesota. Appearances were as noted in
the record. The Chapter 13 Trustee filed her Report of Standing Trustee in response to this motion. Based
upon the evidence adduced at said hearing, the arguments of counsel, and the Court being fully advised of
the premises,

IT IS HEREBY ORDERED that Secured Creditor, its assignees and/or successors in interest, is
granted relief from the stay of actionsimposed by 11 U.S.C. § 362 with regard to that certain mortgage deed
dated March 10, 1998, executed by Roger Phillip Lindquist and Anne M. Lindquist, husband and wife, as joint
tenants, covering real estate located in Hennepin County, Minnesota, legally described as follows, to-wit:

Lot 2, Block 2, Shari Ann Addition
and may pursue its remedies under state law in connection with the subject note and mortgage deed.
Notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3),

this Order is effective immediately.

Dated:

Judge of Bankruptcy Court



